Debate Clause of the New York State Constitution 4 as well as by common law legislative immunity. 5 Upon review, the Supreme Court, New York County, reversed the Judicial Hearing Officer's decision and granted the protective order. 6 The basis of its holding was that the Speech or Debate Clause of the State Constitution barred disclosure of the deponent's (an expert witness for the defendant State) contacts with state legislatures and their staff, and that common law legislative immunity 7 barred the corresponding contacts with executive officials and their staff. 8 In so holding, the court reasoned that the deponent's involvement in the formulation of budgetary legislation constituted an integral legislative function which the clause placed beyond judicial scrutiny to secure the independence of the legislative branch. 9 Additionally, the court concluded that the executive branch officials who were involved in the preparation of budget proposals were engaged in legislative activity within the scope of common law legislative immunity, 0 and that the deponent was entitled to assert the privilege on their behalf."
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performed their duties independently, free from fear of lawsuits or interference from the coordinate branches of government? In order to secure this legislative independence, the clause was interpreted broadly to immunize both legislatures and their staff when engaged in legislative activities.'°I n the instant case, the court deemed the formulation of budgetary legislation to be an integral legislative function." Accordingly, it concluded that Ms. Henahan's assistance of legislatures and their staff in determining the allocation of state funds to public schools was clearly a legislative activity immunized by the New York State Constitution's Speech or Debate Clause.' Plaintiff argued that the privilege can only be asserted by a legislature and that Ms. Henahan, as an employee of an independent state agency rather than of a house of the legislature or committee thereof, was not entitled to assert the immunity conferred by the clause. 3 The court rejected these arguments, focusing not on Ms. Henahan's job title, but rather on the nature of the work she performed and the extent to which her testimony would reveal the legislative thought process. ' Additionally Appeals for the District of Columbia Circuit affirmed an order of the district court quashing subpoenas duces tecum issued to two members of the United States House of Representatives. The subpoenas were directed toward sensitive documents damaging to a tobacco company which were allegedly stolen by a former paralegal for a law firm representing the tobacco company and in the possession of the Congressmen.
which Ms. Henahan had prepared at the legislators' request. 6 The Brown & Williamson court determined that the federal Speech or Debate Clause extended not only to personal questioning, but also to documentary materials, reasoning that such evidence could be just as revealing-as oral, communications. 37 The court in the instant case next addressed the State's contention that Ms. Henahan's contacts with executive branch officials were protected by common law legislative immunity. 3 " Common law legislative immunity is a judicially-created doctrine which extends the type of protection provided by the federal Speech or Debate Clause to state and local officials engaged in legislative activities. 39 The court relied on Bogan v. for the proposition that an executive official's preparation of a proposed budget is legislative activity protected by common law legislative immunity, and concluded that Ms. Henahan's work on behalf of the State's Division of the Budget was similarly privileged." In ruling that common law legislative immunity also precluded discovery of the documents and data prepared by Ms. Henahan for the Division of Budget, 42 the New York court rejected interpretations of the privilege given by federal district courts in approved and the employee brought civil rights charges against the city, the mayor and other officials, alleging her termination was retaliatory and motivated by racial animus. The Supreme Court held the mayor's actions were legislative in nature and that he was immune from suit under the doctrine of common law legislative immunity.
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Maryland 43 and Puerto Rico which were characterized as too narrow' While the other jurisdictions might arguably have permitted discovery of certain documents at issue here, the New York court faulted these federal district courts' overemphasis on the doctrine of common law legislative immunity as a use privilege and found that they failed to adequately consider the underlying purpose of the immunity in promoting and protecting independent policy debate in legislative activity. ' In sum, New York courts' interpretation of the Speech or Debate Clause of the New York State Constitution 47 is substantially similar to judicial interpretation of the analogous provision of the Federal Constitution. 4 Both New York and federal courts interpret the privilege broadly to preclude discovery of testimonial and documentary evidence from legislatures and from those who assist them. With respect to common law legislative immunity and its applicability to documentary evidence, New York appears to give a broader scope to the privilege than some other jurisdictions. This result is achieved by focusing on both the nature of the immunity as a use privilege and on its underlying purpose of promoting legislative independence. 
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